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Articles
ABUSE AND NEGLECT OF THE UNBORN: CAN THE STATE
INTERVENE?
John E. B. Myers
Advances in scientific knowledge of fetal development continue at a rapid pace.
This expansion has enhanced the physician's ability to prevent fetal defects
and to treat the child in utero. This article examines when, if ever, the state
may intervene in the life of a pregnant woman to prevent abuse or neglect of
her unborn child. The author examines the legal status of the unborn child
through an historical examination of property, tort and criminal law. He then
analyzes state interests in protecting the unborn as balanced against the rights
of the parents. In conclusion, the author contends that a framework should be
developed within which the rights of the unborn child can be protected.
GROUP LIBEL VERSUS FREE SPEECH: WHEN BIG BROTHER
Should BUTT IN
Kenneth Lasson 77
The first amendment guarantee of free speech is virtually absolute; the excep-
tions are few and narrow in scope. In recent years there has been growing sup-
port for the restriction of racial defamation - speech which works to deny the
freedom, dignity and humanity of an entire people. The author examines the
validity of this proposed exception, in the process comparing the civil liberties
enjoyed by American citizens to those enjoyed in Sweden, where defamation is
not constitutionally protected. Noting that a Nazi demonstration like that
which was planned in Skokie, Illinois, would not be tolerated in the streets of
Stockholm, the author suggests that such symbolic speech contributes nothing
to the "marketplace of ideas" and questions the wisdom of granting it first
amendment protection.
Comments
IMMUNITY AND SUBROGATION IN PENNSYLVANIA WORKMEN'S
COMPENSATION AFTER Heckendorn v. Consolidated Rail
Corp.: Too ABSOLUTE A VICTORY FOR THE EMPLOYER? 131
In Heckendorn v. Consolidated Rail Corp., the Pennsylvania Supreme Court
held that an employer which has paid workmen's compensation payments to
an injured employee is entitled to full subrogation to a recovery made by the
employee against a tortious third party, regardless of allegations of negligence
on the employer's part. After discussing the interpretive history of the subro-
gation and non-joinder provisions of the Pennsylvania Workmen's Compensa-
tion Act, the author examines whether, as has been suggested by Professor
Arthur Larson, a policy such as that created in Heckendorn results in "too
absolute a victory for the employer." The author concludes that the Heck-
endorn court has reached not only a correct interpretive conclusion, but one
that is necessary both to vindicate the workmen's compensation "bargain" en-
tered into between employers and employees, and to maintain an environment
conducive to the continuing economic viability of Pennsylvania employers.
A MATTER OF THE QUALITY OF BIRTH: MOTHERS AND
MIDWIVES SHACKLED BY THE MEDICAL ESTABLISHMENT AND
PENNSYLVANIA LAW 171
Recent studies have revealed that advances in medical technology, when indis-
criminately applied, increase the risk of complications for mothers and infants
during labor and delivery. This comment explores the historical development
of midwifery regulation in Pennsylvania, and suggests that it is ripe for chal-
lenge on constitutional grounds to counter the dangers posed by a pathological
approach to childbirth which is associated with the medical establishment. The
author contends that a legal environment conducive to the practice of mid-
wifery would solve the problems created by high cost, high-tech birthing
techniques.
AN ESCAPE FROM STRICT LIABILITY: PHARMACEUTICAL
MANUFACTURERS' RESPONSIBILITY FOR DRUG-RELATED INJURIES
UNDER COMMENT K TO SECTION 402A OF THE Restatement
(Second) of Torts 199
The law of strict liability, as set forth in Section 402A of the Restatement
(Second) of Torts, provides that the seller of a product shall be responsible for
injury caused by its defective product, even if all possible care has been exer-
cised in its design, manufacture and distribution. The author discusses the fact
that comment k to section 402A has introduced negligence concepts such as
forseeability and due care into cases where prescription drugs have caused the
plaintiff's injuries and the manufacturer's responsibility is at issue. After a re-
view of cases and testimony from federal legislative hearings on the pharma-
ceutical industry, the author concludes that the manufacturers and sellers of
prescription drugs should not be exempt from strict liability for harm caused
by their products.
Case Comment
Jones v. United States: A SOCIOLOGICAL VINDICATION 221
The United States Supreme Court has held that when a criminal defendant
proves by a preponderance of the evidence that he is not guilty of an offense
by reason of insanity, the due process clause of the fourteenth amendment
does not prohibit the government from confining him to a mental hospital un-
til such time as he can establish that he is no longer mentally ill or a danger to
himself or society, even if that period is longer than the maximum incarcera-
tion period for the underlying crime. The author discusses the Court's recent
decision within the framework of modern sociological thought. A careful read-
ing of the ideas and structures expressed and detailed by the prominent social
theorists of the twentieth century suggests that the Jones decision is, in es-
sence, a reflection of the numerous social forces that were influencing the de-
ciding Justices-forces which continue to exert their pressure. As such, the au-
thor concludes, it is highly unlikely that the Court will depart from Jones and
its desired effects, for to do so would be to defy these powerful and continuing
societal influences.
Recent Decisions
PROPERTY-ZONING--EXCLUSIONARY ZONING-In re Appeal of
M.A. Kravitz Co., 501 Pa. 200, 460 A.2d 1075 (1983). 249
MUNICIPALITIES-EXCLUSIONARY ZONING-CONSTITUTIONALITY-
ORDINANCES FAILING TO PROVIDE FOR TOWNHOUSES-In re
Appeal of Elocin, Inc., 501 Pa. 348, 461 A.2d 771 (1983). 263
PRODUCTS LIABILITY-STATUTE OF LIMITATIONS-RESTATEMENT
(SECOND) OF TORTS-SECTION 402A-PENNSYLVANIA UNIFORM
COMMERCIAL CODE SECTION 2725-Williams v. West Penn
Power Co., - Pa. -, 467 A.2d 811 (1983). 279
CONSTITUTIONAL LAW-FIRST AMENDMENT-CLOSURE OF A
PRELIMINARY HEARING-PUBLIC'S RIGHT OF ACCESS-In re
Petition of the Daily Item, - Pa. Super.
456 A.2d 580 (1983). 293
ATTORNEY ADVERTISING-FIRST AMENDMENT-PENNSYLVANIA
CODE OF PROFESSIONAL RESPONSIBILITY-MODEL RULES OF
PROFESSIONAL CONDUCT-Spencer v. The Honorable
Justices of the Supreme Court of Pennsylvania,
579 F. Supp. 880 (E.D. Pa. 1984). 305
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